passive voice in legal writing

passive voice in legal writing plays a significant role in shaping the tone, clarity, and
precision of legal documents. This grammatical structure, where the subject of a sentence
is acted upon rather than performing the action, is frequently used in contracts, statutes,
court opinions, and other legal texts. Understanding when and how to employ passive
voice effectively can enhance the objectivity and formality of legal writing, while improper
use may lead to ambiguity or confusion. This article explores the function of passive voice
in legal writing, its advantages and disadvantages, and best practices for its application.
Additionally, it discusses stylistic considerations and provides guidance on balancing
passive and active constructions to achieve clear and authoritative legal communication.
The following sections offer a comprehensive analysis of passive voice in the legal context,
ensuring a thorough understanding of this essential writing tool.
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Understanding Passive Voice in Legal Writing

Passive voice in legal writing occurs when the subject of a sentence receives the action
rather than performing it. For example, the sentence "The contract was signed by both
parties" is passive, whereas "Both parties signed the contract" is active. This structure is
prevalent in legal documents due to its ability to emphasize the action or the object rather
than the actor. The use of passive voice can contribute to the formality and impartial tone
often desired in legal texts. However, it is essential to recognize the grammatical
mechanics underlying passive constructions to use them appropriately. In legal writing,
passive voice often shifts focus to the event or outcome, which can be crucial in contexts
where the actor is unknown, irrelevant, or intentionally omitted.

Definition and Identification

Identifying passive voice involves recognizing a form of the verb "to be" followed by a past
participle. Common forms include "is," "was," "were," "has been," and "will be" combined
with the past participle of the main verb. For example, "The motion was filed" versus "The
attorney filed the motion." In legal texts, passive voice is frequently used to maintain



neutrality and objectivity by avoiding direct attribution of action. Distinguishing passive
constructions is a foundational skill for legal writers aiming to control emphasis and
clarity.

Common Usage in Legal Texts

Passive voice appears throughout various legal documents, including statutes, contracts,
pleadings, and judicial opinions. It is often employed to describe procedures, obligations,
and rights without specifying the responsible party explicitly. For instance, "The evidence
shall be submitted within 30 days" focuses on the requirement rather than the person
responsible for submission. This usage underscores the legal obligation or condition itself,
reinforcing the formal and impersonal nature of legal writing.

Advantages of Using Passive Voice in Legal
Documents

Employing passive voice in legal writing offers several benefits that enhance the
document's effectiveness, neutrality, and precision. Its strategic use can improve the
readability and formality of complex legal texts, which is critical in professional legal
communication.

Emphasis on Actions and Outcomes

Passive voice shifts the emphasis from the actor to the action or result. This feature is
particularly useful in legal writing where the focus is often on what has occurred or what
must occur rather than who performed the action. Highlighting outcomes helps clarify
responsibilities and conditions without unnecessary attribution.

Maintaining Objectivity and Formality

Legal writing demands a tone of impartiality and formality. Passive constructions
contribute to this by removing personal agents from sentences, thus fostering a neutral
voice. This objectivity is crucial in legal documents to avoid bias or subjective
interpretation.

Useful When the Actor is Unknown or Irrelevant

In some legal scenarios, the party performing an action may be unknown or immaterial.
Passive voice allows the writer to present facts clearly without speculating or identifying



the actor unnecessarily. For example, "The contract was breached" conveys the event
without naming the breaching party, which may be appropriate in certain contexts.

Standardization and Consistency

Many legal documents follow traditional drafting conventions that include passive voice to
maintain a consistent and professional style. This consistency facilitates comprehension
among legal professionals and upholds established norms in legal drafting.

Disadvantages and Challenges of Passive Voice

While passive voice has valuable applications in legal writing, its overuse or misuse can
lead to several issues affecting clarity and precision. Recognizing these drawbacks is
essential for effective legal communication.

Potential for Ambiguity

Passive voice can obscure the identity of the actor, causing confusion or ambiguity. Legal

documents require precise attribution of rights and obligations, and passive constructions
may hinder this clarity. For instance, "The payment was made" does not specify who made
the payment, which could be problematic in contractual disputes.

Reduced Readability and Engagement

Excessive passive voice tends to produce dense and cumbersome sentences. This can
decrease the readability of legal texts, making them harder to understand for clients,
judges, or other stakeholders. Active voice generally promotes more straightforward and
engaging language.

Risk of Vagueness

Passive constructions may result in vague statements that lack specificity. Legal
documents demand exactness, and passive voice can sometimes contribute to imprecise
wording that complicates interpretation and enforcement.

Overreliance Can Diminish Authority



Legal writing aims to assert clear authority and responsibility. Overusing passive voice
may dilute this effect by failing to clearly assign actions to parties, potentially weakening
the document’s persuasive power.

Best Practices for Employing Passive Voice
Effectively

To maximize the benefits of passive voice in legal writing while minimizing its
disadvantages, certain best practices should be followed. These guidelines ensure that
passive constructions contribute positively to clarity, formality, and precision.

Use Passive Voice Purposefully

Employ passive voice deliberately when the focus should be on the action or outcome
rather than the actor. Evaluate each sentence to determine whether passive or active
voice better serves the intended emphasis and clarity.

Combine with Active Voice for Balance

Integrate active voice where specifying the responsible party is crucial. A balanced
mixture enhances readability and ensures precise attribution. For example, use passive
voice to describe procedures and active voice to assign obligations.

Avoid Excessive Passivity

Limit the use of passive constructions to prevent overly complex and vague sentences.
Strive for clarity by revising sentences that are unnecessarily passive, especially when
they obscure meaning.

Clarify the Actor When Necessary

In cases where the actor is important for understanding rights or liabilities, include the
agent explicitly, even in passive constructions. This can be done by adding "by" phrases or
switching to active voice for precision.



Review for Consistency and Tone

Ensure that the use of passive voice aligns with the overall tone and style of the legal
document. Consistency in voice contributes to professionalism and coherence.

Balancing Active and Passive Voice in Legal
Drafting

Effective legal writing requires a strategic balance between passive and active voice to
convey information clearly, accurately, and authoritatively. Understanding when to use
each voice is key to drafting precise and effective legal texts.

Determining When to Use Active Voice

Active voice is preferable when the identity of the actor is essential for legal clarity or
responsibility. For example, "The plaintiff filed the complaint" clearly assigns the action,
which is important in litigation contexts. Active constructions also improve sentence
clarity and reader engagement.

Scenarios Favoring Passive Voice

Passive voice is suitable when:

e The action is more important than the actor.
e The actor is unknown or irrelevant.
e Impartiality and formality are required.

e Emphasizing the effect or result rather than the doer.

Practical Tips for Legal Writers

Legal writers should:

1. Identify the primary focus of each sentence or clause.



2. Use active voice to assign responsibilities and clarify parties.
3. Apply passive voice to highlight outcomes, conditions, or procedures.
4. Maintain consistent tone and style throughout the document.

5. Review drafts to eliminate unnecessary passivity and enhance clarity.

By thoughtfully balancing passive and active voice, legal drafters can produce documents
that are both authoritative and accessible, meeting the demanding standards of legal
communication.

Frequently Asked Questions

What is passive voice in legal writing?

Passive voice in legal writing occurs when the subject of the sentence is acted upon rather
than performing the action. For example, 'The contract was signed by the parties' instead
of 'The parties signed the contract.’

Why is passive voice commonly used in legal
documents?

Passive voice is commonly used in legal documents to emphasize the action or the object
of the action rather than the actor, to maintain formality, and sometimes to create
ambiguity or neutrality regarding responsibility.

What are the disadvantages of using passive voice in
legal writing?

Using passive voice excessively in legal writing can lead to ambiguity, reduce clarity, and
make sentences longer and harder to understand, which may confuse readers or obscure
responsibility.

How can legal writers effectively balance passive and
active voice?

Legal writers can balance passive and active voice by using active voice to clarify
responsibility and make sentences more direct, while employing passive voice when the
actor is unknown, irrelevant, or to maintain a formal tone.

Are there best practices or guidelines for using passive



voice in legal writing?

Best practices suggest using active voice for clarity and precision, reserving passive voice
for situations where the focus is on the action or when the actor is less important. Clear
and concise language should always be prioritized in legal writing.

Additional Resources

1. Mastering Passive Voice in Legal Writing

This book offers a comprehensive guide to understanding and effectively using passive
voice in legal documents. It explores when passive constructions can enhance clarity and
when they might lead to ambiguity. Legal professionals will find practical tips to balance
passive and active voices for precision and readability.

2. The Role of Passive Voice in Legal Drafting

Focused on the intricacies of legal drafting, this book analyzes how passive voice shapes
legal meaning. It covers case studies and examples from contracts, pleadings, and
statutes, demonstrating the impact of voice choice on interpretation. Readers will learn
strategies to avoid common pitfalls associated with passive voice.

3. Legal Writing Style: Passive Voice and Beyond

This resource delves into the stylistic elements of legal writing, emphasizing the use of
passive voice. It discusses the historical context and contemporary trends, providing a
balanced view of voice usage. The book also offers exercises to help writers master tone
and formality in legal texts.

4. Effective Legal Communication: Harnessing Passive Voice

Designed for law students and practitioners, this book teaches how to use passive voice to
enhance legal communication. It highlights situations where passive constructions
improve objectivity and formality. The text also includes guidance on revising drafts to
optimize clarity and impact.

5. Passive Voice in Statutory Interpretation

This scholarly work examines the role of passive voice in interpreting statutes and
regulations. It explains how passive phrasing can affect legal outcomes and judicial
reasoning. Readers will gain insight into the nuances of legislative language and its
practical consequences.

6. Clarity and Precision: Passive Voice in Legal Documents

Focusing on clarity and precision, this book provides techniques for effectively
incorporating passive voice in legal documents. It addresses common challenges and
offers solutions to maintain transparency while respecting legal conventions. The book is
filled with real-world examples and revision strategies.

7. The Grammar of Legal Writing: Passive Voice Usage

This grammar-focused guide explores the rules and peculiarities of passive voice within
the context of legal writing. It breaks down sentence structures and explains how to apply
grammatical principles to legal texts. Legal writers will find it useful for refining their
drafting skills.



8. Passive Voice and Legal Ethics in Writing

Exploring the ethical dimensions of legal writing, this book discusses how passive voice
can influence accountability and responsibility. It considers the implications of voice
choice on ethical communication and professional integrity. The text encourages
thoughtful and conscientious writing practices.

9. From Passive to Active: Transforming Legal Writing

This practical manual helps legal writers identify excessive passive voice and convert
sentences into clearer, more direct active constructions. It emphasizes the benefits of
active voice for persuasion and reader engagement. The book includes before-and-after
examples to demonstrate effective transformation techniques.
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